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The Value Provided to Owners and Lenders                by the New 2006 ALTA Policy Forms
This essay is prepared to serve as a practical reference tool to help customers understand the changes in the recently adopted revised basic policy forms. 
The American Land Title Association (ALTA) drafts standardized forms for use by title insurance companies throughout the United States.   On June 17, 2006, the ALTA adopted significantly changed basic title insurance forms to insure purchasers of land and lenders secured by mortgages upon land.  This essay compares these new forms to the prior versions adopted since 1970.
The essay is divided into four sections:

· General Guidelines for Understanding Title Insurance 
· The Process of Developing Title Insurance Forms

· Changes to the Basic ALTA Policy Forms in 2006
· Endorsements Available for ALTA Policy Forms
This essay intentionally simplifies its description of the policy coverage, in order to assist the reader.  Any opinions or conclusions provided by the author are intended merely to guide the reader to make his or her own interpretation of the policy language.  The title insurance companies within the LandAmerica family expressly disclaim that any portion of this essay may be relied upon as a binding interpretation of its title insurance policies.

I.
General Guidelines for Understanding Title Insurance
Title insurance is very different from other lines of insurance.  Most types of insurance indemnify for loss due to hazards that may occur in the future, and   annual (or more frequent) payments are required to renew the policy.  Title insurance protects against loss due to hazards that may have occurred in the past.  The premium is paid one time, and the policy continues in force for as long as the insured owner or lender has liability for losses due to the condition of the title.

Most of the premium paid for most types of insurance is spent after the policy is issued to pay claims.  Most of the premium paid for title insurance is spent before the policy is issued for the labor and other facility fixed costs required to post information obtained from real property records, lien filings and court proceedings, to examine title and prepare title reports, to pursue risk reduction efforts, and to communicate with real estate professionals handling the sale, finance and closing of the real estate transaction.  The original business model for title insurance presumed that if the examination of title and the underwriting of the transaction were done perfectly, there would be very few loss payments.
The title company does not assume a duty to disclose every document or land use issue that might affect the land.  Title companies do not promise there will be no problems with title; they promise to pay the Insured for loss suffered from certain described title problems.
The owner’s title insurance policy will protect the investment of the purchaser against loss due to most defects in the title, and is similar to the quality of title that a vendor is obligated to deliver in exchange for the purchase of the land.  Some owner’s policies provide standard coverage, limited to protection against matters that are based upon a search of property records.  Other owner’s policies provide extended coverage including protection against unrecorded matters that might affect title.  
New forms of “Expanded Coverage” policies for residential property also provide protection against risks that cannot be found by searching the property records or by inspecting the land, plus some risks that are not directly related to the title, plus some risks that may occur in the future.
The loan policy will protect the lender against loss if the mortgage that secures the repayment of a loan is not a valid lien, or if an unknown lien claims prior rights.  Loan policies usually provide extended coverage, providing more protection to the lender than the owner’s policy provides.  In the event of a borrower default, the loan policy continues to protect against loss due to title risks even after the lender acquires the land by foreclosure.  
A.
The Typical Process of a Real Property Transaction
The title insurance policy is not issued until after the closing of the purchase or loan.  The form of title insurance to be issued to the purchaser is usually determined by the purchase and sale agreement.  
Before the closing, the parties, Realtors and escrow agents are reviewing information that is contained on a “title report.”  The efforts of the parties are devoted to understanding and changing the list of “Special Exceptions” shown on Schedule B of that report, actually entitled “Commitment for Title Insurance.”
The process of removing Special Exceptions from the initial commitment, or amending the Special Exceptions so they are more acceptable to the parties, is commonly called clearing title defects.  This process is done to satisfy the title requirements of the purchaser and lender, and to tailor the title policy coverage to meet the special needs of the clients in the particular transaction.

B.
The Component Parts of a Title Insurance Policy

All the basic ALTA policy forms have the same six sections:

1. The Insuring Paragraphs list the types of title issues that the policy protects against.

2. The Exclusions from coverage describe broad subject matters that are not intended to be within the indemnity protection of a title insurance policy. 
3. The Conditions provide definitions of terms, provide additional rights to the insured and describe the rights and obligations of both parties

4. Schedule A includes a list of the information related to the particular transaction, such as the Date of Policy, Amount of Insurance, the name of the Insured, the description of the insured mortgage, the insured vested owner of the land and a legal description of the land.
5. Schedule B contains numbered “Exceptions” to the coverage of the policy.  Exceptions are intended to take away or limit a specific issue or document from the coverage provided in the insuring provisions.  A separate subsection below explains how different Schedule B exceptions are used to determine standard coverage or extended coverage.
6. Endorsements, if any are attached.  Endorsements usually add coverage, sometimes they remove coverage, and occasionally they are issued to amend the Conditions of the policy.


C.
What Is the Coverage of a Title Insurance Policy?

It is not possible to determine the coverage of a title insurance policy simply by reading the list of covered risks.  At the beginning of every form of title insurance policy there is a statement of the risks that the policy protects against.  These coverage paragraphs are merely the starting point.  
The entire policy must be read together as if a mathematical formula:  
+
The insuring provisions on the cover;
-
Minus “exclusions” from coverage (paragraphs defining subject matters that are not within the protection); 
+/-
Plus and Minus: the Conditions of the policy provide coverage and state the rights of the Insured, but also limit rights and state obligations of the Insured;
-
Minus “general exceptions” to coverage; 
-
Minus “special exceptions” to coverage;
+
Plus any endorsements adding coverage or altering the terms and conditions;
=
Equals the coverage of the policy.

The rights of the Insured, the rights of the title company, and the duties of each, are described by the Conditions.  A very important coverage is added within the Conditions, requiring the title company to pay the costs of defense if litigation is initiated against the Insured alleging a matter that, if proven to exist, would be a matter within the coverage of the policy.  This obligation of defense is one of the most significant protections provided by the title insurance policy.
D.
Schedule B Exceptions from Policy Coverage

The ALTA does not require the title companies that use the basic policy forms to include any exceptions in Schedule B.  However, since the coverage paragraphs in the basic policy forms are very broad, the ALTA expects local title companies will include Schedule B exceptions to limit coverage according to local practices and local underwriting standards.  
1.
General Exceptions  vs.  Special Exceptions:

It is common for title companies to separate the exceptions in Schedule B into two parts.  First, General Exceptions are "boilerplate" exceptions that are the same on every policy of that type.  The typical lender's policy contains no General Exceptions.   Then, Special Exceptions are specific matters that are found to affect the particular land.   Some title companies separate the exceptions, labeled as General and Special, Part II and Part III, or similar headings.  Other title companies may combine both types of exceptions without separate labels.

Customers review the Schedule B Special Exceptions listed upon the Preliminary Commitment for Title Insurance to identify specific title issues that affect this particular parcel of land or the particular parties to the proposed transaction.  
General Exceptions are sometimes called “printed,” because the Schedule B used to be a printed form already containing those exceptions.  Then the local title office would “type” the Special Exceptions.  With computer-generated commitment and policy production in most county offices, the terms printed and typed are technologically outdated.  
In contrast to the ALTA policy insuring provisions and exclusions, that are consistent between states and between different title companies, General Exceptions to coverage shown upon Schedule B will vary significantly between states and between different title companies.
2.
Standard Coverage  vs.  Extended Coverage:

The Covered Risk paragraphs of the ALTA owner’s and loan policies automatically provide extended coverage.  The ALTA does not promulgate different forms for standard or extended coverage.  Schedule B exceptions, and the manner of limiting the coverage of the policy form to standard coverage, are entirely the discretion of the local title companies. 
The term “standard coverage” refers to a policy containing General Exceptions that take away coverage for certain matters that would not be disclosed by a search of the public records.  Matters that would be found by a survey or a physical inspection of the land are not covered.  
Upon request of the parties, upon satisfaction of underwriting conditions, and for a premium surcharge, some or all General Exceptions may be removed in order to provide “extended coverage.”  Although oversimplified, extended coverage can provide additional coverage against losses due to:

1. survey and boundary issues, 

2. rights or claims of persons in possession, and 

3. unrecorded liens due to labor, material, or equipment used for construction of improvements.

In order for a policy to provide “extended coverage,” a different Schedule B is used, that contains fewer, or no General Exceptions to take away coverage against those matters, so there is more title insurance coverage.  

II.
The Process of Developing Title Insurance Forms

The American Land Title Association (ALTA) is a national association consisting of title insurers, their agents, and affiliated members.  Most states also have a trade association including title companies.  Many state associations also draft state forms.  

The real estate market benefits from standardized forms promulgated by the ALTA.  Many customers have real property in multiple states.  Even most residential lenders have operations in multiple states.  When multiple parcels are transferred or encumbered in the same transaction, variations in practices or forms significantly increase the burdens.  
Until 1970, however, most title insurance companies in most states used custom forms.  The 1970 ALTA forms over time became commonly used, except in some jurisdictions where regulators require a state form. 
Some state regulators require specified title insurance forms.  At this time, all but a few states allow use of the ALTA forms and almost all title insurance companies use the same ALTA forms.   By 1992, even Texas and New York accepted the basic ALTA policy forms (but with slight modifications).

Now, most title insurance companies offer the basic ALTA forms for the most common owner’s and lender’s coverage.  
A.
A Brief History of the Basic Title Insurance Policy Forms.
Actually, the ALTA rarely adopts a truly new form of title insurance.  There have been many revised form dates, but these were based upon very minor revisions.  For example, the insuring provisions of the basic owner’s policy have not changed since 1970, and there has been no substantial change in coverage to the loan policy since 1970.  The 2006 policy forms provide revised and improved coverage paragraphs, and provide substantially improved provisions, improving the value of the policy to the Insured.
1970

The 1970 ALTA Owner’s and Loan Policies were truly new basic policy forms promulgated by the ALTA.  These forms were patterned after earlier American Title Association forms, but really represented a new form of policy.  That basic policy form was the first national form to gain acceptance.  Its popularity led to national adoption in many jurisdictions.  The 1975 Leasehold and Construction forms were slight revisions tailored for those transaction types.  
In 1984, the policy forms were revised to exclude coverage for governmental police power or environmental regulations, except where notice of a violation of such matters is recorded.  This revision was intended to give coverage where a notice of defect was recorded, even though the subject matter was excluded.
1987
In June, 1987, the ALTA adopted revised policy forms which included a number of changes.  Many customers continue to request the 1984 version, due to limitations of the rights of the Insured and other issues. 
The most significant changes in 1987 were within the Conditions and Stipulations.  For example, the definition of “public records” was clarified and a definition of “unmarketability of title” was added.  The duty of defense was limited to only those claims for which coverage exists.

For the first time in 1987, the ALTA owner's policy included a coinsurance provision (par. 7) which limited the payment of loss to a percentage of the actual loss where the land was under insured or where an improvement was subsequently erected.  The 2006 owner’s policy deletes this provision.
The 1987 policies also introduced an arbitration provision (par. 14) that allowed either the insurer or insured to demand arbitration in claims involving $1 million or less.

In October, 1990, the ALTA adopted revisions of the 1987 basic policy forms to add a creditors' rights exclusion.  In 1992, the ALTA abandoned the new 1990 phrasing due to pressure that the exclusion was overly broad.  The 1992 version adopted the phasing mandated in New York, limiting the scope of the creditors' rights exclusion in circumstances where the claim was not based on failure to record timely, or failure of the recording to give effective notice to a bankruptcy trustee.  The 2006 forms affirmatively give that coverage.
The basic policy forms have not been amended since 1992.  Presently, then, the basic title insurance policies provide substantially the same coverage and rights of the parties as promulgated by the 1970 policy with some modifications.

1998

In 1998, the ALTA developed a specialized owner’s policy form designed only for one-to-four family residential transactions.  This was a reaction to the new class of title insurance products developed initially by First American Title Insurance Company, then followed by other underwriters offering differing proprietary forms.  These forms offered significantly more coverage to the home owner, particularly against loss caused by boundary problems and loss related to violation of covenants, restrictions, zoning, set back requirements, and even building code violations.  
The ALTA provided a standardized form, entitled the ALTA Homeowner’s Policy, adopted in October, 1998.  It differed in some respects from the proprietary forms and is generally considered an improvement in coverage.  Presently, several national markets use this form as the basic owner’s policy form for residential transactions.  
In 2003, the Homeowner’s Policy revised Covered Risk 12 to limit coverage against violation of covenants that obligate to perform maintenance or repair on the Land, or relate to environmental protection, including hazardous or toxic conditions or substances, unless notice of the violation is recorded in the Public Records. 
Also in October, 2003, the ALTA adopted a lender version of the expanded coverage provided by the Homeowner’s Policy.  Entitled the ALTA Expanded Coverage Residential Loan Policy, it was approved by Fannie Mae and HUD, but was not required for residential loan portfolios.  This form is rarely requested, even in those jurisdictions where the Homeowner’s Policy is used for the owner’s coverage. 
2001
The adoption of the leasehold endorsements in 2001, known as ALTA 13 and 13.1, was intended to provide a better solution than the leasehold policy forms previously adopted for that purpose in 1975.  The leasehold endorsements may be used to tailor the provisions of the basic owner’s or loan policies in order for them to apply where the real property is a leasehold estate.  Those forms alter the terms of the policy and further define recoverable damages that may be suffered in the event of a loss or damage of a leasehold estate.  The ALTA then decertified the Leasehold Owner’s and the Leasehold Loan Policies. 
B.
Development of the 2006 Policy Forms:

The present basic policy revision project began early in 2002, to revise the basic title insurance policy forms used for owners and lenders.  The ALTA Forms Committee members who worked on this project are a group of title insurance company counsel representing all the major title insurance underwriters.  The members have an aggregate of over 384 years of title industry experience in underwriting, management and claim resolution.  

For many years, the ALTA has developed residential forms, such as the 1998 Homeowner's Policy and the 2003 Expanded Coverage Residential Loan Policy.  The short form of the basic loan policy for residential loans, and the short form version of the Expanded Coverage Residential Loan Policy, are also designed for the residential lender.  The 2006 policy forms represent the basic policy forms intended for all transaction types.  

The 2006 policy forms have been designed to more adequately satisfy the needs of the commercial market.  The new forms will also continue to be appropriate for residential property.  However, where the land is improved residential property that qualifies for the residential forms, the best coverage will continue to be offered by those expanded coverage policy forms.
Based on the actions of the title industry in the past, it is likely that the title companies will have both the 1992 and the 2006 policy forms available, allowing the customer to choose.  All the title companies are likely to obtain approval to issue the 2006 forms.  
Preliminary commitments are likely to continue to show the 1992 policy form will be issued, unless customers request the new form.  When customers begin to accept the new forms, commitments will begin to show the 2006 policy form will be issued.  Even thereafter, the title companies will issue the old form upon customer request, in states where that is allowed.  

The ALTA has decertified the 1992 policy forms as of June 17, 2007. In many states, title companies are allowed to issue older, replaced forms upon request of the customer, even though the forms become “decertified” by the ALTA.  The decision to issue an older form is at the discretion of each particular underwriter.

IV.
Changes to the Basic ALTA Policy Forms in 2006
One of the primary goals of the 2006 forms is to correct the format of the policy in reaction to judicial interpretations of coverage and exclusions.  In several cases, courts have interpreted the ALTA policy forms in a manner to deny coverage in circumstances where the title industry probably intended to give coverage by an exception to an exclusion.  The 2006 forms resolve the past judicial inconsistency by stating all coverage within the Covered Risks.
The 2006 policy forms do reflect substantial changes in the Covered Risks, Exclusions and Conditions designed to alleviate many stated problem areas.  The feedback provided by several, major customer groups consistently requested revisions to clarify the rights and duties of both parties.  The primary customer groups were the American College of Real Estate Lawyers, the American College of Mortgage Attorneys, Fannie Mae and Freddie Mac. 
Another significant motivation for the new forms is the clear market pressure for title insurance to provide more coverage.  There is an impression among some market segments that the title industry does not provide sufficient value in return for the premium investment.  The title industry clearly responds with these 2006 forms to provide improved coverage, improved procedures for claim administration and deliver more value.

A.
Comparison of the Covered Risks and Exclusions
At first glance, it appears there are many new covered risks.  There are ten covered risks in the new owner's policy, compared to four in the 1992 owner's policy.  There are fourteen covered risks in the new loan policy, compared to eight in the 1992 loan policy.  Upon analysis, there is not such a significant increase in the covered risks.

1.
Redundant Restatement of Risks

Many of the specific risks that are explained in detail were previously included within the simple, broad covered risks of the 1992 forms.  One goal of the revised language is to show the customers all of the types of risks that are covered.  Another goal is to ensure title officers and policy agents keep all of those separated risks in mind while handling the transaction.  

For example, review the detailed list within Covered Risk 2(a) and note that each of those risks, even the reference to electronic forms, should be covered by the simple paragraphs of the 1992 forms.

2.  Any defect in or lien or encumbrance on the Title.  This Covered Risk includes but is not limited to insurance against loss from

(a) A defect in the Title caused by

(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;
(ii) failure of any person or Entity to have authorized a transfer or conveyance;
(iii) a document affecting Title not properly created, executed, witnessed, sealed, acknowledged, notarized, or delivered;
(iv) failure to perform those acts necessary to create a document by electronic means authorized by law;

(v) a document executed under a falsified, expired, or otherwise invalid power of attorney;

(vi) a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic means authorized by law; or

(vii)  a defective judicial or administrative proceeding.

Another example can be found in Covered Risk 2(c) providing coverage against the risk of encroachments and other survey matters: 
Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate and complete land survey of the Land.  The term ”encroachment” includes encroachments of existing improvements located on the Land onto adjoining land, and encroachments onto the Land of existing improvements located on adjoining land.  

Although this paragraph is certainly new within the 2006 coverage paragraphs, the protection was previously offered when no Schedule B general exceptions removed that coverage.  The 1992 and prior forms provided extended coverage including risks based upon survey matters and based upon claims of title by parties in possession.  The title company practice in most states lists these issues in Schedule B as exceptions to coverage, to create standard coverage that does not include those risks.  That same title company practice is expected for the 2006 forms, when only standard coverage is to be issued.

The significance of the 2006 change is demonstrated when extended coverage is provided.  For loan policies, and for owner’s policies providing extending coverage, the present title company practice is to remove the Schedule B exception.  That practice is commonly believed to provide coverage, but judicial interpretation looks only to the covered risks to find coverage.  Deleting the Schedule B exceptions for survey matters using the 2006 policy forms will clearly provide this coverage in Covered Risk 2(c).

2.
Exceptions within Exclusions

Several of the new coverage paragraphs state coverage that was previously only a qualification contained within the exclusions.  This responds to judicial policy interpretation that coverage must be found within the covered risks, rather than construed from exclusions within the exclusions.  The 2006 policy forms clearly give coverage for the issues that were previously an exception to the Exclusions, so Insureds will not need to rely upon judicial interpretation to find coverage.
For example, notice the exception within the 1992 Exclusion 1(b) regarding governmental regulations:
Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or a notice of a defect, lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.

It is technically correct to state that the appearance of a recorded document giving notice of a violation of governmental police power did not provide coverage against the risk of governmental police power in the 1992 policy forms.  That recording (if not excepted in Schedule B) eliminated application of the Exclusion to the extent of that recording.  This is an example where judicial interpretation might not conclude the former policies intended to give coverage, and where the 2006 policy clearly provides such coverage.
This list shows the 1992 Exclusions that contain exceptions related to notices:

· environmental, except if disclosed by notice

· police power, except if disclosed by notice

· condemnation, except if disclosed by notice

· condemnation, except if apparent previously

· creditors' rights, except due to insufficient or late recording
Many Exclusion paragraphs in prior forms included a limitation of the Exclusion, if a recorded document gave notice of the subject matter.  However, judicial interpretation of the "exception within the exclusion" may not be dependable for the conclusion that the prior policy forms provided affirmative coverage against loss suffered related to that subject matter.

Courts have interpreted that coverage must be stated in the coverage paragraphs, and cannot be interpreted from the Exclusion paragraphs.  See, Somerset Savings Bank v. Chicago Title Insurance Co., 420 Mass. 422, 649 N.E.2d 1123, 1126 (Mass.1995), Lick Mill Creek Apartments v Chicago Title Ins. Co., 231 Cal. App. 3d 1654, 283 Cal. Rptr. 231 (Cal. App. Dist. 1991) and Elysian Investment Group, LLC v. Stewart Title Guaranty Co., 105 Cal.App.4th 315 (2002).    
The 2006 policy forms provide substantive coverage against the subject matters of the exclusion risks, if the record discloses a notice.  Each coverage paragraph based on a recorded notice is paired with a simple exclusion where no notice is recorded.  For example:

Coverage:

7. The exercise of the rights of eminent domain if a notice of the exercise, describing any part of the Land, is recorded in the Public Records.

8. Any taking by a governmental body that has occurred and is binding on the rights of a purchaser for value without Knowledge.

Exclusion:

2. 
Rights of eminent domain.  This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.    
3.
Creditors’ Rights Coverage
The issue of creditors' rights was extensively discussed between 1990 and 1992.  This essay does not restate that history.  In the same way that other 1992 exclusions contained exceptions, the creditors’ rights exclusion by 1992 included an exception that the customers and the title industry agreed upon as a division of the risks.  The 2006 policy forms are designed to give coverage for creditors’ rights in those circumstances where the 1992 exclusion contained an exception.  

The 2006 policy forms are designed to give coverage for creditors’ rights in those circumstances where the 1992 exclusion contained an exception.  Although oversimplified, the 2006 forms provide coverage against two creditors’ rights risks.  First, the policy protects against any attack against the prior chain of conveyances.  Second, the policy protects against any attack against the present transaction due to the failure to record, or the failure of the recording to give legal notice binding upon the bankruptcy trustee.  
The 2006 Owner’s Policy provides that coverage more precisely, using a few more words:

9.
Title being vested other than as stated in Schedule A or being defective
(a) as a result of the avoidance in whole or in part, or from a court order providing an alternative remedy, of a transfer of all or any part of the title to or any interest in the Land occurring prior to the transaction vesting Title as shown in Schedule A because that prior transfer constituted a fraudulent or preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws; or

(b) because the instrument of transfer vesting Title as shown in Schedule A constitutes a preferential transfer under federal bankruptcy, state insolvency, or similar creditors’ rights laws by reason of the failure of its recording in the Public Records

(i) to be timely, or

(ii)
to impart notice of its existence to a purchaser for value or to a judgment or lien creditor.

That coverage is paired with a matching exclusion:
4. 
Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction vesting the Title as shown in Schedule A, is

(a) a fraudulent conveyance or fraudulent transfer; or

(b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy.  

The title insurance industry is often willing to provide affirmative coverage against creditors’ rights, based upon specialized underwriting.  The ALTA basic form does not automatically provide that coverage.  The only proper method to provide that coverage is to issue the ALTA 21 endorsement, which provides:

The Company insures against loss or damage sustained by the insured by reason of the avoidance in whole or in part, or a court order providing some other remedy, based on the voidability of any estate, interest, or mortgage shown in Schedule A because of the occurrence on or before Date of Policy of a fraudulent transfer or a preference under federal bankruptcy, state insolvency or similar creditors' rights laws.

There are many customers who appear willing to rely upon judicial interpretation that the removal of a policy Exclusion will give affirmative coverage against loss caused by the matter described in the exclusion.  For example, many customers prefer the 1970 ALTA basic policy form, because it does not contain a creditors' rights exclusion. 

Particularly in light of the format of the 2006 policies, customers should not expect that be creditors’ rights exclusion will be deleted in the 2006 form.  Also now, the theory of requesting the prior 1970 form since it contains no exclusion for creditors’ rights would seem much less likely to be interpreted to provide affirmative coverage.

Based on the Somerset Savings Bank and Mill Creek Apartments decisions, supra, it seems more likely that a judge will not find creditors’ rights coverage in the insuring clauses of any of the basic policy forms prior to this 2006 form.

4.
Loan Policy Coverage

In the 1992 Loan Policy, Exclusion 6 excluded coverage for mechanic’s liens not financed by the insured loan.  When the forms committee analyzed that exclusion to design an appropriate covered risk, it determined that no exclusion was required.  Therefore in the 2006 policy, a covered risk provides coverage against loss due to mechanic’s liens that are financed by the insured loan.

The 1992 Loan Policy Exclusion 6 provided:

6.
Any statutory lien for services, labor or materials (or the claim of priority of any statutory lien for services, labor or materials over the lien of the insured mortgage) arising from an improvement or work related to the land which is contracted for and commenced subsequent to Date of Policy and is not financed in whole or in part by proceeds of the indebtedness secured by the insured mortgage which at Date of Policy the insured has advanced or is obligated to advance.

The 1992 Loan Policy also contained Condition paragraph 8(d) that provided:

(d)
The Company shall not be liable for: … (ii) construction loan advances made subsequent to Date of Policy, except construction loan advances made subsequent to Date of Policy for the purpose of financing in whole or in part the construction of an improvement to the land which at Date of Policy were secured by the insured mortgage and which the insured was and continued to be obligated to advance at and after Date of Policy.

The application of Exclusion 6 and the slightly different phrasing of condition paragraph 8(d) created uncertainty about the protection of the policy against labor and material liens.  The 2006 loan policy deletes both provisions, stating construction loan coverage more clearly.  The 2006 Loan Policy Covered Risk 11 provides:

11. The lack of priority of the lien of the Insured Mortgage upon the Title
(a)
as security for each and every advance of proceeds of the loan secured by the Insured Mortgage over any statutory lien for services, labor, or material arising from construction of an improvement or work related to the Land when the improvement or work is either
(i)   contracted for or commenced on or before Date of Policy; or 
(ii)
contracted for, commenced, or continued after Date of Policy if the construction is financed, in whole or in part, by proceeds of the loan secured by the Insured Mortgage that the Insured has advanced or is obligated on Date of Policy to advance; and
(b) over the lien of any assessments for street improvements under construction or completed at Date of Policy.
The street assessment coverage provided by covered risk 11(b) may not be new, if the title companies in the particular state have been using "Form 1" 1992 ALTA loan policy forms that include street assessment coverage.  It is the same coverage provided by ALTA endorsement form 1.
5.
New Coverage for “the Gap”

Both the 2006 policy forms include coverage for matters created after the date of policy through the time of recording the insured instruments.  Depending upon the common procedures used for the settlement of a transaction, this coverage may be very valuable.  

The lender’s version of the covered risk provides:

14. Any defect in or lien or encumbrance on the Title or other matter included in Covered Risks 1 through 13 that has been created or attached or has been filed or recorded in the Public Records subsequent to Date of Policy and prior to the recording of the Insured Mortgage in the Public Records.
In some states, the standard settlement procedure considers closing has occurred when funds are delivered and documents are exchanged, the title policy is dated at that time, then the title company takes the documents for subsequent recording.  This is particularly true in commercial transactions, known as "New York style" closing.

The 2006 gap coverage allows the policy to be delivered at the time of that settlement, providing coverage at that time, and further providing coverage for risks between the settlement and the recording.

Many states, particularly western states, use a settlement procedure where the insured instruments are recorded prior to delivery of funds.  Covered Risk 14 (Covered Risk 10 for Owner’s) provides no additional protection when the date of policy is the same as the recordation.  

Yet, this coverage may prove valuable, allowing standard procedures to change.  Residential lenders that require a title policy dated at the time of recording often encounter difficulty when funding occurred previously.  This clear gap coverage will allow lenders to relax about this issue, allowing the recordation to occur subsequently without concern about a gap.

There is a new exclusion for taxes incurred in that gap, paired to the gap coverage.  It also only affects transactions where the policy is dated prior to recordation.  The lender’s version provides:

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy and the date of recording of the Insured Mortgage in the Public Records.  This Exclusion does not modify or limit the coverage provided under Covered Risk 11(b). [11(b), street assessment coverage, is intended to protect against future liens].
6.
New Coverage for Encroachments onto a Neighbor
The 2006 policy clearly gives coverage for loss where the Insured's improvement encroaches off the land onto a neighbor.  That probably is properly considered as new coverage.

Note this is the opposite issue than the neighbor's improvement that encroaches into the insured land.  The neighbor’s improvement on the insured land represents the claim of a party in possession that is not recorded, but would be disclosed by an accurate survey and also by an inspection.  Unless an exception appears in Schedule B, the 1992 policy form in Washington practice provides extended coverage including that risk.  The 2006 policy will clearly provide that same coverage.  

However, even extended coverage using the 1992 form probably does not provide coverage for encroachment of the Insured's improvement off the land onto a neighbor’s land.  
The portion of the land under that encroaching improvement is outside the insured legal description.  The legal description of the policy defines a boundary line from the deeds in the public records.  The title companies do not intend to affirmatively insure any matter outside the definition of the insured land, because no search or inspection is conducted for that land.  

The 1992 form insuring paragraphs do not provide coverage against loss due to an encroachment of the Insured’s improvement outside the insured legal description.   The 2006 forms clearly do provide coverage for both encroachment onto the land and encroachment off the land onto the neighbor.  The owner's policy version in Covered Risk 2(c) provides:

The term ”encroachment” includes encroachments of existing improvements located on the Land onto adjoining land, and encroachments onto the Land of existing improvements located on adjoining land.
Extended coverage following the typical state title practice using the 1992 form does not include any insuring provisions that the Insured has legally vested ownership of the portion of the neighbor’s land that the improvement may be upon.  The removal of General Exceptions does not provide insurance that the improvements are entirely upon the insured land.  

B.
Policy Provisions for Digital Documents and Procedures
The real estate world has changed to adopt the creation of documents on computer screens, using signatures and acknowledgments by digital methods, and even recording by digital transmission and receipt.  These new technologies create new risks that are covered by the 2006 forms.

Working primarily at the request of Fannie Mae and MERS® (Mortgage Electronic Registration System
), the ALTA forms committee included digital risks in coverage paragraphs and included digital procedures to create and transfer digital notes within definitions.
The 2006 Loan Policy now provides in Covered Risk 2(a):

2… (a)   A defect in the Title caused by
 (iv)  failure to perform those acts necessary to create a document by electronic means authorized by law;
(vi)  a document not properly filed, recorded, or indexed in the Public Records including failure to perform those acts by electronic means authorized by law; 
The definition of Insured now includes, “if the Indebtedness is evidenced by a “transferable record,” the person or Entity who has “control” of the “transferable record,” as these terms are defined by applicable electronic transactions law.” 
The Loan Policy’s definition of Indebtedness now includes, “The obligation secured by the Insured Mortgage including one evidenced by electronic means authorized by law.”
C.
Revisions of the Definitions 

Both policy forms now contain more definitions. The 1992 Owner’s and Loan Policies contain seven definitions; the 2006 Owner’s Policy contains eleven definitions and the 2006 Loan Policy contains thirteen definitions.  Many of these enable easy and clear drafting throughout the policy.  There are several very significant changes improving the rights of the Insureds.

1.
Insured
Both policy forms improve the rights of successors and assigns. These changes should avoid the need for Insureds to obtain endorsements in many circumstances to acknowledge rights to the policy, such as transfers to a trust, mergers, or changes in entity form.  
The owner’s policy definition includes:

(A) successors to the Title of the Insured by operation of law as distinguished from purchase, including heirs, devisees, survivors, personal representatives, or next of kin;    

(B)
successors to an Insured by dissolution, merger, consolidation, distribution, or reorganization;  

(C) successors to an Insured by its conversion to another kind of Entity;  

(D) a grantee of an Insured under a deed delivered without payment of actual valuable consideration  conveying the Title

(1)
if the stock, shares, memberships, or other equity interests of the grantee are wholly-owned by the named Insured,  

(2)
if the grantee wholly owns the named Insured,  

(3)
if the grantee is wholly-owned by an affiliated Entity of the named Insured, provided the affiliated Entity and the named Insured are both wholly-owned by the same person or Entity, or

(4)
if the grantee is a trustee or beneficiary of a trust created by a written instrument established by the Insured named in Schedule A for estate planning purposes.


The loan policy definition also includes:
“(A) the owner of the Indebtedness and each successor in ownership of the Indebtedness, whether the owner or successor owns the Indebtedness for its own account or as a trustee or other fiduciary,…”    
2.
Indebtedness
The 2006 Loan Policy uses the definition of indebtedness as a tool for clarity of the rights of the lender, but it also includes significantly more types of financial loss to the lender within the rights of the lender for compensation.  Condition paragraph 1(d) includes:

the Indebtedness is the sum of  

(i)
the amount of the principal disbursed as of Date of Policy;  

(ii)  the amount of the principal disbursed subsequent to Date of Policy;

(iii)
the construction loan advances made subsequent to Date of Policy for the purpose of financing in whole or in part the construction of an improvement to the Land or related to the Land that the Insured was and continued to be obligated to advance at Date of Policy and at the date of the advance;  

(iv) interest on the loan;  

(v)
the prepayment premiums, exit fees, and other similar fees or penalties allowed by law;  

(vi) the expenses of foreclosure and any other costs of enforcement;  

(vii) the amounts advanced to assure compliance with laws or to protect the lien or the priority of the lien of the Insured Mortgage before the acquisition of the estate or interest in the Title;  

(viii) the amounts to pay taxes and insurance; and

(ix) the reasonable amounts expended to prevent deterioration of improvements;  
3.
Amount of Insurance

The significant aspect of this simple definition is by comparison to the confusion in the 1992 and earlier policy forms.  It is a new definition in the 2006 forms, stating:
(a) “Amount of Insurance”:  The amount stated in Schedule A, as may be increased or decreased by endorsement to this policy, increased by Section 8(b) [10% in the event of unsuccessful litigation instituted by the title company] or decreased by Section 10 [claim payments] of these Conditions.  
Several places in the 1992 forms referred to decreases in the amount of insurance, such as the consequence of a voluntary payment, or increases, such as interest, where the intended meaning probably was a decrease in the amount of indebtedness.  The 2006 form keeps these definitions separate.
4.
Entity

(c)
“Entity”:  A corporation, partnership, trust, limited liability company, or other similar legal entity.

5.
Public Records
(i) "Public Records":  Records established under state statutes at Date of Policy for the purpose of imparting constructive notice of matters relating to real property to purchasers for value and without Knowledge.  With respect to Covered Risk 5(d), "Public Records" shall also include environmental protection liens filed in the records of the clerk of the United States District Court for the district where the Land is located.  
6.
Unmarketable Title

(k) "Unmarketable Title”: Title affected by an alleged or apparent matter that would permit a prospective purchaser or lessee of the Title or lender on the Title to be released from the obligation to purchase, lease, or lend if there is a contractual condition requiring the delivery of marketable title.  
D.
Revisions of the Conditions 

The previous discussion shows that the 2006 policy forms do not offer substantially more coverage. The primary value of the new basic policy forms is realized from the revisions of the definitions and conditions paragraphs.   A few revisions are discussed elsewhere where appropriate. Some revisions delete entire paragraphs of the 1992 policy forms.  The deleted paragraphs are discussed in a subsequent section.     
1.
Duties of the Insured upon Discovery of a Possible Claim

The claim administration paragraphs have been revised to accommodate circumstances where a defect, lien or encumbrance that is insured against has been discovered and a potential loss exists, but the Insured has not suffered a loss.  The Notice of Claim remains a critical duty of the Insured.  Condition paragraph 3 follows the same language as the 1992 and prior forms.

The 1992 and prior policy forms in Condition paragraph 5 required the Insured to furnish a Proof of Loss, in a form of a sworn statement, within 90 days.  The consequence of failure was, “If the Company is prejudiced by the failure of the insured claimant to provide the required proof of loss or damage, the Company's obligations to the insured under the policy shall terminate.”
Condition paragraph 4 of the 2006 policy form does not require the Insured to provide a subsequent written statement except, “In the event the Company is unable to determine the amount of loss or damage, the Company may, at its option, require as a condition of payment that the Insured Claimant furnish a signed proof of loss.”   
Several provisions of the 1992 policy provided requirements of the Insured to cooperate and produce information that may be needed by the title company in litigation and otherwise to determine the matter or avoid loss to the insured.  These duties were contained in condition paragraphs 4 and 5.  The 2006 policy forms in Condition paragraph 6 provide the duties of the insured to cooperate and provide assistance to the title company.  The duties are essentially not different.  
There are changed provisions about records from third parties and confidential records, that state:

 (b) … Further, if requested by any authorized representative of the Company, the Insured Claimant shall grant its permission, in writing, for any authorized representative of the Company to examine, inspect, and copy all of these records in the custody or control of a third party that reasonably pertain to the loss or damage.  All information designated as confidential by the Insured Claimant provided to the Company pursuant to this Section shall not be disclosed to others unless, in the reasonable judgment of the Company, it is necessary in the administration of the claim.  …
2.
Consequences of Title Company Litigation That Does Not Succeed

The 2006 policy forms include two new provisions related to cases where the title insurance company chooses to defend, or prosecute, in order to avoid loss to the insured payable under the policy.  That important right of the title company to establish the title, or to prevent or reduce loss To the Insured, as provided by Condition paragraph 5(b), is essentially the same as ALTA policies since 1970.  

When the title company litigation is successful, the loss is avoided or reduced.  The request of customer groups to the ALTA Forms Committee was to provide a consequence to more adequately compensate the Insured in those cases when the title company litigation is not successful.  Since condition paragraph 5(c) allows litigation to a final determination, substantial time can elapse, causing consequence to the rights of the Insured.
The 2006 policy forms in condition paragraph 8(b) provide two consequences.  The Amount of Insurance is increased by 10% and the Insured may determine or measure its loss either when the claim was made or at the conclusion of the litigation.  The policy language is:

(b) If the Company pursues its rights under Section 5 of these Conditions and is unsuccessful in establishing the Title or the lien of the Insured Mortgage, as insured, 

(i)   the Amount of Insurance shall be increased by 10%, and

(ii) the Insured Claimant shall have the right to have the loss or damage determined either as of the date the claim was made by the Insured Claimant or as of the date it is settled and paid.  

There is no question these consequences will be considered by title companies when proceeding with protracted litigation.  These provisions represent significant additional coverage value to the Insured provided by the 2006 policy.
3.
The "Last Dollar" Issue is Resolved

The "last dollar" endorsement may no longer be needed.  That endorsement attempts to resolve a problem caused by condition paragraph 9(b) of the 1987, 1990 and 1992 loan policies that reduced the “Amount of Insurance” upon a borrower payment.  
1992 paragraph 9(b) stated, “Payment in part by any person of the principal of the indebtedness … shall reduce the amount of insurance pro tanto.” That operated in conjunction with condition paragraph 8(d) of those forms that provided, “The Company shall not be liable for: (i) any indebtedness created subsequent to Date of Policy.”

Therefore, in any under-secured loan where the amount of indebtedness could exceed the face amount of the policy, and especially in any loan where subsequent advances would be likely, the Insured requested a custom endorsement that came to be known as “Last Dollar.”  That form provides:

The Company has been advised by the Insured that the mortgage/deed of trust to secure debt insured under the Policy (as the same may be amended, supplemented, extended or renewed, the "Mortgage") secures an indebtedness to the Insured in an amount in excess of the amount of the policy.  The Company agrees that in calculating, for the purposes of the Policy, the amount of outstanding indebtedness secured by the Mortgage and covered by the Policy, payments made to reduce the amount of said indebtedness (except payments made by the Company pursuant to provisions of the Policy) shall be deemed applied first to the portion of said indebtedness that is in excess of the policy limit set forth in Schedule A of this policy. 

The 2006 Loan Policy does not contain either of those troublesome provisions.  The Amount of Liability remains the face amount and is not reduced by payments.  Condition paragraph 10 reduces insurance only by claim payments. The 2006 definition of Indebtedness clearly includes subsequent advances.   
4.
Arbitration is Retained

The 1987 ALTA policies introduced a provision allowing either party to seek arbitration of a dispute related to the policy, as long as the policy amount was below $1 million.  Both 2006 policy forms retain essentially the same provision, but the policy amount limit was increased to $2 million.

Above that increased policy amount, unilateral arbitration does not apply.  The increase is slightly more than the effect of inflation over the intervening 19 years.  It is common in many states for that provision to be deleted from the policy, where permitted by the insurance regulations.  
E.
Deletion of Certain Conditions and Stipulations
It may require some time and familiarity before customers fully appreciate how the revised Conditions of the 2006 policy resolve prior policy objections.  Yet, there is clear and immediate satisfaction when a paragraph that reduced the Insured’s rights, or caused uncertainty among the parties, can be deleted outright.  Several such deletions were made by the ALTA forms committee.  
1.
The Owner’s Policy Coinsurance Paragraph is Gone
When the coinsurance paragraph first appeared in the 1987 owner’s policy, its intent was to address the circumstance where a person requested title insurance for less than the value of the land and improvements.  In that circumstance, the Insured would be entitled to a portion of any subsequent loss.  Such provisions are common to other lines of insurance.  

Condition paragraph 7(b) of the 1992 Owner’s Policy requires mathematical skills to determine if it applies and to determine the amount of reduction in a claim.  It provided:


(b)
In the event the Amount of Insurance stated in Schedule A at the Date of Policy is less than 80 percent of the value of the insured estate or interest or the full consideration paid for the land, whichever is less, or if subsequent to the Date of Policy an improvement is erected on the land which increases the value of the insured estate or interest by at least 20 percent over the Amount of Insurance stated in Schedule A, then this Policy is subject to the following:



(i)
where no subsequent improvement has been made, as to any partial loss, the Company shall only pay the loss pro rata in the proportion that the amount of insurance at Date of Policy bears to the total value of the insured estate or interest at Date of Policy; or



(ii)
where a subsequent improvement has been made, as to any partial loss, the Company shall only pay the loss pro rata in the proportion that 120 percent of the Amount of Insurance stated in Schedule A bears to the sum of the Amount of Insurance stated in Schedule A and the amount expended for the improvement.

The following example shows the effect of 1992 coinsurance paragraph [Condition 7(b)] where $75,000 is spent on improvements.  If the Insured suffers $50,000 loss for a covered matter, when the value of the land is $200,000, the policy provides only $40,625 in indemnification.
	Policy Amount:
	
	$125,000

	Amount Expended for Post-Policy Improvements:
	
	$75,000

	Value of Insured Estate After Post-Policy Improvements:
	
	$200,000

	Amount of Actual Loss:
	
	$50,000

	Pro Rata Proportion:
	
	75.0%

	Amount of Reduction:
	
	$9,375.00

	Amount of Loss Payable:
	 
	$40,625.00


The Insured in this example would be entitled to $9,375.00 additional loss payment under the 2006 Owner’s Policy.  In actual claims, the title companies did not consistently apply this provision to reduce loss payments.  When the coinsurance provision was enforced, it was the subject of debate, defenses and ultimately negotiation.  Therefore, it may not be true that the 2006 policy will provide higher payments than an Insured would have received with the 1992 policy.  It is clearly true that the 2006 policy no longer contains a coinsurance paragraph that could be used to reduce an Insured's claim.

2.
The Owner's Policy Apportionment Paragraph Is Gone

Condition paragraph 8 of the 1992 Owner's Policy has existed since the 1970 forms.  Contained only in owner’s policies, it applies to limit the recovery for loss incurred on one parcel affected by a title claim, when the policy includes more than one parcel of land.  It provided:


If the land described in Schedule A consists of two or more parcels which are not used as a single site, and a loss is established affecting one or more of the parcels but not all, the loss shall be computed and settled on a pro rata basis as if the amount of insurance under this policy was divided pro rata as to the value on Date of Policy of each separate parcel to the whole, exclusive of any improvements made subsequent to Date of Policy, unless a liability or value has otherwise been agreed upon as to each parcel by the Company and the insured at the time of the issuance of this policy and shown by an express statement or by an endorsement attached to this policy.

The deletion of this paragraph has tremendous value where multiple parcels are insured with one policy.  For example, if both parcels are worth $200,000 at date of policy, then increased in value to $300,000 at the time of loss, a $400,000 title insurance policy will totally protect the insured against failure of title of one parcel.  The 1992 apportionment Paragraph would limit the claim to 50% of the loss.
3.
The Lender’s Policy “Subsequent Advance” Limitation Is Gone

The deletion of Condition & Stipulation paragraph 8(d)(ii) of the 1992 loan policy is described above as a benefit to clarify mechanic’s lien coverage for a loan policy.  Paragraph 8(d)(i) also contained an extremely significant limitation on the amount a lender was entitled to receive pursuant to the 1992 policy.  
In the event of a claim, the insurance company has the right to pay the amount of indebtedness to discharge its obligations. However, the 1992 policy did not require payment of subsequent advances, by stating:

The Company shall not be liable for: (i) any indebtedness created subsequent to Date of Policy except for advances made to protect the lien of the insured mortgage and secured thereby and reasonable amounts expended to prevent deterioration of improvements.

The 2006 Loan Policy does not contain any provision similar to paragraph 8(d)(ii) of the 1992 loan policy.   As described above, the definition of indebtedness includes subsequent advances.

Where lenders make additional advances after the policy date, this policy change provides significant value.  However, it must be emphasized that the 2006 Loan Policy does not insure against loss of priority of the lien of the mortgage to the extent of the additional advance.  Risk of loss of priority of additional advances is protected by using ALTA form 14, 14.1 or 14.2 endorsements, issued at the date of policy or at the date of the advance.
For any type of loss to the lender other than a claim of priority against the lien for the amount of the additional advance, the inclusion of the additional advance in the indebtedness will require payment to the lender when the title company exercises that option.  

4.
The Lender’s Policy “Liability Noncumulative” Provision Is Gone

The 1992 Loan Policy contains a Condition & Stipulation paragraph 10 that has an effect on the rights of a junior lien lender that can be somewhat difficult to justify in some circumstances.  A version of this paragraph has been in policies since 1970.  It provides:

If the insured acquires title to the estate or interest in satisfaction of the indebtedness secured by the insured mortgage, or any part thereof, it is expressly understood that the amount of insurance under this policy shall be reduced by any amount the Company may pay under any policy insuring a mortgage to which exception is taken in Schedule B or to which the insured has agreed, assumed, or taken subject, or which is hereafter executed by an insured and which is a charge or lien on the estate or interest described or referred to in Schedule A, and the amount so paid shall be deemed a payment under this policy.

If a title company issued a loan policy to a senior mortgage and later issued a loan policy to a junior mortgage, then the second lender acquired the property in foreclosure, this paragraph limits the coverage of that second lender.  The junior lender paid a premium for protection of its lien, but is subject to reduced coverage for claim payments to the first lender.  Credit is given to the US Small Business Administration that objected to this paragraph leading to standard procedures deleting the paragraph for junior lien policies.

In these circumstances, the deletion of the 1992 Condition 10 represents a substantial increase in the value of the title insurance policy.
VII.
Endorsements Available to ALTA Policy Forms

The Forms Committee of the American Land Title Association has prepared many new endorsement forms intended to satisfy the growing demand of the title company customers. 

The following forms are all new ALTA forms developed by the ALTA Forms Committee in liaison with customer groups in the past five years:

7.1
Manufactured Housing Unit – Lender’s
7.2 
Manufactured Housing Unit – Owner’s
9.3
Comprehensive – Lender’s

9.4
Comprehensive – Owner’s Improved Land

9.5
Comprehensive – Owner’s Unimproved Land
13
Leasehold Owner’s

13.1
Leasehold Lender’s

14
Future Advance - Priority

14.1
Future Advance - Knowledge

14.2
Future Advance - Letter of Credit

14.3
Future Advance – Reverse Mortgage

15
Non-imputation - Full Equity Transfer

15.1
Non-imputation - Additional Insured

15.2
Non-imputation - Partial Equity Transfer

16
Mezzanine Financing

17
Access and Entry

17.1
Indirect Access 



18
Single Tax Parcel

18.1
Multiple Tax Parcel

19
Contiguity - Multiple Parcels

19.1
Contiguity - Single Parcel

20
First Loss 




21
Creditors’ Rights



22
Location

22.1
Location and Map
Some of these forms are slightly revised versions of forms that are in common use, such as the access, contiguity and location forms.  Others are entirely new, offering indemnity coverage not previously available, such as the manufactured housing forms for the owner’s and loan policies.  
Some of the new ALTA endorsements are exclusively for high liability commercial transactions, such as the non-imputation endorsements and the lender’s mezzanine financing endorsement.  Others will be commonly used for residential transactions, such as the future advance endorsements for line of credit loan policies, the manufactured housing unit endorsements and the location endorsements.  
The endorsements listed above were developed based on the basic title insurance policy forms.  They refer to the coverage and formatting of the 1992 basic policy forms.  Since those 1992 forms will continue to be used for a transition period.

The 2006 basic policy forms are substantially different in coverage and formatting, using new definitions.  Therefore, the ALTA has adopted a parallel list of endorsements that refer to the coverage and formatting of the 2006 basic policy forms.  All the existing ALTA endorsements have been revised, from form 1 through form 22.1.  The numbering convention that was adopted simply adds “-06" to each endorsement form number, to distinguish the revised forms to be issued with the 2006 policy forms.  

For example, if a commercial lender requested issuance of its policy using the old 1970 Loan Policy (revised in 1984), with zoning and comprehensive endorsements, the ALTA endorsements would be the 3.1 and the 9.3 forms.  If that same lender requested the 2006 Loan Policy, the ALTA endorsements would be the 3.1-06 and 9.3-06 forms.
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